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Abstract. In about two-thirds of states, health care providers wishing 
to open or expand their facilities must first prove that their 
community needs the service in question. Long a subject of interest 
to health economists and other researchers, these certificate-of-need 
requirements began to attract more public scrutiny in the wake of 
the COVID- pandemic when several states relaxed them. This 
Article will review some of the most common concerns that are raised 
whenever CON repeal or reform is considered. It will also respond to 
these concerns, drawing on the large empirical literature studying 
CON. It will take a closer look at one recent reformer: Florida. The 
evidence suggests most of the fears are unfounded. Once a state 
repeals or modifies its CON requirements, patients—especially 
patients in underserved communities—can expect greater access to 
lower cost and higher quality care. Changes in health care markets 
do not happen overnight, however, and are not nearly as dramatic 
as both CON advocates and CON critics often assert. 
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Introduction 

This Article proceeds in three parts. Part I provides a brief background 
on CON laws and describes their intended effect. Part II examines 
literature in the certificate of need (“CON”) law field, summarizing 
hundreds of tests and rebutting the argument that states that eliminate 
CON laws risk raising spending, limiting access, and undermining quality. 
Part III analyzes the effect of Florida’s CON law reforms on the number of 
health care services throughout the state. 

I. The Role of CON Laws in Health Care Systems 

In jurisdictions where a CON is required, would-be service providers 
must obtain permission from the government before opening or 
expanding their facilities, making certain capital investments, or offering 
particular services. The rules cover more than thirty services and 
technologies from hospital beds and hospice care facilities to dialysis 
clinics and drug-use treatment centers.1 Table  lists the services and 
technologies that are regulated through CON and the frequency with 
which they are regulated, while Figure  shows the number of services and 
technologies that require a CON in each state. The most common CON 
requirements are for nursing homes, psychiatric services, and hospitals, 
while the least common requirements are for air ambulances, 
ultrasounds, and subacute services. 

New York was the first state to require a certificate of need in health 
care in .2 Within ten years, twenty-six additional states had enacted 
similar requirements.3 Then, in late  Congress passed the National 
Health Planning and Resources Development Act encouraging states to 
adopt CON regulations by threatening to withhold federal funds from any 
state without such a program.4 By the mid-s, however, scholars had 

 
 1  Matthew D. Mitchell, Anne Philpot & Jessica McBirney, CON Laws in : About the Update, 
MERCATUS CTR. (Feb. , ), https://perma.cc/ATH-HUY; JAIMIE CAVANAUGH, CAROLINE GRACE 

BROTHERS, ADAM GRIFFIN, RICHARD HOOVER, MELISSA LOPRESTI & JOHN WRENCH, CONNING THE 

COMPETITION: A NATIONWIDE SURVEY OF CERTIFICATE OF NEED LAWS  (), 
https://perma.cc/M-GHK. 

 2 Patrick John McGinley, Beyond Health Care Reform: Reconsidering Certificate of Need Laws in a 
“Managed Competition” System,  FLA. ST. U. L. REV. ,  (); James B. Simpson, State Certificate-
of-Need Programs: The Current Status,  AM. J. PUB. HEALTH ,  (). 

 3 Simpson, supra note , at . 

 4 National Health Planning and Resources Development Act of , Pub. L. No. -, 
§§ (d), (a)()–(),  Stat. , ,  () (repealed ). 
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accumulated evidence that CON laws were creating more problems than 
they solved.5 So in , Congress eliminated the federal inducement.6 

Today, thirty-nine states require a CON for at least one health care 
service or technology.7 But many of these are relatively limited programs. 
For example, Arizona, Minnesota, and New Mexico require CONs only for 
ambulance services, while in Indiana and Ohio CONs are required only 
for nursing homes.8 Thirty states require a CON for four or more services 
or technologies, and given recent reforms in South Carolina and 
Oklahoma, that number will soon grow.9 

Table 1: Health Care Services and Technologies Requiring a Certificate 
of Need10 

Service or Technology Number of States 
that Require a CON 

Nursing Home Beds/Long-Term Care Beds 34 
Psychiatric Services 31 
New Hospitals or Hospital-Sized Investments 29 
Intermediate Care Facilities (ICFs) for 
Individuals with Intellectual Disabilities 28 

Hospital Beds (Acute, General, Med-Surg, etc.) 27 
Long-Term Acute Care (LTAC) 25 
Ambulatory Surgical Centers (ASC) 24 
Cardiac Catheterization 24 
Rehabilitation 24 
Substance/Drug Abuse 24 

 

 5 Frank A. Sloan, Regulation and the Rising Cost of Hospital Care,  REV. OF ECON. & STAT. , 
– (); A. James Lee, Howard Birnbaum & Christine Bishop, How Nursing Homes Behave: A 
Multi-Equation Model of Nursing Home Behavior,  SOC. SCI. & MED. ,  (); John L. Ashby, 
Jr., The Impact of Hospital Regulatory Programs on Per Capita Costs, Utilization, and Capital Investment, 
 INQUIRY ,  (). 

 6 Drug Export Amendments Act of , Pub. L. No. -, § ,  Stat. , . 

 7 See infra Figure . 

 8 See Mitchell, infra note , at . 

 9 See infra Figure . Includes Washington, D.C. 

 10 Matthew D. Mitchell, Anne Philpot & Jessica McBirney, CON Laws in : About the Update, 
MERCATUS CTR. (Feb. , ), https://perma.cc/KAM-UNVB (Click “Download the Data” for a copy 
of the aggregated data.). As the Authors continue to advocate for CON law reform, the landscape will 
continue to rapidly change. For the latest updates on CON laws throughout the United States, see 
Adney Rakotoniaina & Johanna Butler, -State Scan of State Certificate-of-Need Programs, NAT’L ACAD. 
STATE HEALTH POL’Y (Dec. , ), https://perma.cc/UW-SXQ, and Certificate of Need State Laws, 
NAT’L CONF. STATE LEGISLATURES (Apr. , ), https://perma.cc/AD-JTK. 
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Open-Heart Surgery 22 
Radiation Therapy 21 
Magnetic Resonance Imaging (MRI) Scanners 20 
Positron Emission Tomography (PET) 
Scanners 19 

Neonatal Intensive Care 18 
Organ Transplants 18 
Home Health 17 
Obstetrics Services 16 
Computed Tomography (CT) Scanners 15 
Hospice 15 
Linear Accelerator Radiology 15 
Mobile Hi Technology (CT, MRI, PET, etc.) 15 
Renal Failure/Dialysis 13 
Assisted Living & Residential Care Facilities 10 
Burn Care 10 
Swing Beds 10 
Birth Centers 9 
Lithotripsy 9 
Gamma Knives 8 
Ground Ambulance 8 
Air Ambulance 6 
Ultrasound 2 
Subacute Services 1 
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Figure 1: Number of Health Care Services in Which a CON is Required 
(2025)11 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

A. What Are CON Laws Supposed to Achieve and Should We Expect Them 
to Achieve This? 

CON laws were originally intended to discourage providers from 
acquiring expensive and unnecessary capital, and this continues to be a 
common rationale for the regulation.12 States also assert that the CON 
process promotes access to services—especially in underserved areas.13 
And many claim that the program increases the quality of care.14 

Standard economic theory casts doubt on each of these aspirations. 
As economists Jon Ford and David Kaserman put it in : “[T]o the 
extent that CON regulation is effective in reducing net investment in the 
industry, the economic effect is to shift the supply curve of the affected 
service back to the left. . . . [T]he effect of such supply shifts is to raise . . . 
 

 11 Mitchell, Philpot & McBirney, supra note . 

 12 Certificate of Need, N.C. DIV. OF HEALTH SERV. REGUL., https://perma.cc/DCR-KM (“The 
fundamental premise of the CON law is that increasing health care costs may be controlled by 
governmental restrictions on the unnecessary duplication of existing or approved health service 
facilities.”). 

 13 See, e.g., Certificate of Need (CON), GA. DEP’T OF CMTY. HEALTH, https://perma.cc/RQ-
SCQM (“The Certificate of Need (CON) program is intended to achieve three goals: () to measure 
and define need, () to control costs, and () to guarantee access to healthcare services.”). 

 14 See, e.g., Certificates of Need, MISS. STATE DEP’T OF HEALTH, https://perma.cc/WUS-KS 
(“The CON process is designed to increase accessibility and quality of health services while avoiding 
unnecessary costs.”). 
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[the] equilibrium price . . . .”15 Thus, as a supply restriction, CON seems 
more apt to increase costs (at least in per service terms) than to arrest 
them. At the same time, standard theory suggests that a leftward shift in 
supply will reduce quantity supplied, limiting rather than enhancing 
access to the service in question. Though it is possible that it might 
increase demand for unregulated substitute services. 

The expected effect of CON on quality is more ambiguous. CON 
advocates sometimes contend that by limiting the number of providers, 
those that continue to operate will tend to have higher volumes and this, 
in turn, may make them more proficient in providing those services.16 
Though plausible, it is also possible that the regulation might depress 
quality by limiting competition. And even if the proficiency-through-
volume channel does work, this gain in the quality of care that some 
receive may come at the expense of others who have less access to care.17 

The rationales for CON do not always comport with the types of 
services to which the regulation applies. For example, if CON is intended 
to limit the use of expensive and unnecessary equipment, it is surprising 
then to see that it is frequently applied to service categories that require 
little capital such as psychiatric care, substance/drug use care, 
intermediate care facilities for those with intellectual disabilities, 
rehabilitation, and home health care.18 Moreover, if it is intended to 
promote less-expensive modes of care, then it should not be expected to 
apply to lower-cost alternatives like hospice, home health, and 
ambulatory surgery. Nor would we expect states to exempt hospitals from 
the CON process while retaining it for lower cost providers like 
ambulatory surgery centers, as West Virginia recently did,19 or to have 
higher CON-triggering investment thresholds for hospitals than 
ambulatory surgery centers, as many states do.20 

 

 15 Jon M. Ford & David L. Kaserman, Certificate-of-Need Regulation and Entry: Evidence from the 
Dialysis Industry,  S. ECON. J. , – (). 

 16 John Steen, Regionalization for Quality: Certificate of Need and Licensure Standards, 
https://perma.cc/R-CGK. 

 17 See S. David Young, Occupational Licensing, ECONLIB, https://perma.cc/CV-XGP (“By 
making entry more costly, licensing increases the price of services rendered in the occupations and 
decreases the number of people employed in them.”). 

 18 See supra Table . In Louisiana, the state’s Facility Need Review process required a home-based 
respite care service provider to have a physical office location, mandating a capital investment where 
none was needed. Declaration of Matthew D. Mitchell, Ph.D. in Support of Plaintiffs’ Motion for 
Summary Judgment at , Newell-Davis v. Phillips,  F. Supp. d  (E.D. La. ) (No. :-cv-
). 

 19  W. Va. Acts Reg. Sess. –. 

 20 In Maine, for example, hospitals must obtain a CON when they undertake capital 
expenditures in excess of $. million, while ambulatory surgery centers must obtain a CON for 
expenditures in excess of $ million. CAVANAUGH ET AL., supra note , at . 
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Finally, if it is supposed to stop providers from overprescribing 
unnecessary procedures, then it should not be expected to apply to 
services that are unlikely to be overprescribed, like burn care, neonatal 
intensive care, or substance/drug use care. 

B. How Is Need Determined? 

To obtain a CON, providers must prove to a state regulator that the 
community needs the service in question.21 For their part, regulators 
determine need by constructing state health plans that attempt to project 
need based on population estimates, utilization of current resources, and 
past experience.22 In all but six CON states, however, regulators also rely 
on public comments and formal written objections, including objections 
from would-be competitors.23 When a would-be competitor objects to an 
application, it can trigger an expensive and time-consuming process 
featuring hearings that are like legal proceedings. In some cases, 
incumbents drop their objections after the applicant agrees not to 
encroach on the territory of the incumbent, a type of territorial collusion 
that would be a per se violation of the Sherman Antitrust Act if it were not 
facilitated by the state.24 

Even when competitors don’t object to an application, regulators may 
still deny an application if they believe it will “duplicate” an existing 
service, a practice that guarantees a local monopoly if it is followed 
literally. The formulas that regulators rely on to determine need open 
another avenue for competitors to influence the process. These formulas 
direct regulators to deny an application if current resource utilization is 
below a certain percentage.25 Incumbents could theoretically increase the 
odds that a competitor’s application will be denied by keeping their 
utilization rates below that threshold. Ironically, this may incentivize 
incumbents to acquire and then not use often-expensive equipment, 
which seems to contradict the original rationale for CON. 

Finally, in some cases such as birthing centers, regulators will refuse 
to issue a CON if the center cannot convince a hospital to sign a transfer 

 

 21 Certificate of Need in Health Care: An Expert Report at , Truesdell v. Friedlander,  F. 
Supp. d  (E.D. Ky. ) (No. :-cv-). 

 22 Id. 

 23 See infra Figure . 

 24 See ANDREW I. GAVIL, WILLIAM E. KOVACIC & JONATHAN B. BAKER, ANTITRUST LAW IN 

PERSEPECTIVE: CASES, CONCEPTS AND PROBLEMS IN COMPETITION POLICY – (th ed. ) 
(discussing market division as a per se violation of the Sherman Act); see also id. at – (discussing 
the state action doctrine, which explains that “[s]tate governments can limit competition” without 
violating the Sherman Act). 

 25 See, e.g., GA. COMP. R. & REGS. ---.()(c) (). 
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agreement.26 These agreements do not seem to be necessary since 
hospitals are obliged to accept transfers under the Emergency Medical 
Treatment and Labor Act.27 But in refusing to sign the agreement, 
hospitals can guarantee that their would-be competitors will be denied a 
CON.28 Given the prominent role that incumbent providers play in the 
CON process, critics contend that CON regulations amount to a 
“competitors’ veto.”29 

Figure 2: Competitors’ Veto States (2025)30 

 
 
 

Applicants can spend months or even years preparing applications 
and they sometimes employ the services of boutique consulting firms to 
help them navigate the process.31 While this Article lacks systematic data 
on compliance and opportunity costs, some providers report losing 
hundreds of thousands of dollars in forgone profits while they await 
approval.32 Approval rates vary from state to state. One analysis found that 
 

 26 See Complaint for Declaratory and Injunctive Relief at , Chubb v. Noggle, No. :-cv- 
(N.D. Ga. ),  WL ; Georgia Birth Center Director Fights Crony Protectionism to Help 
Expectant Mothers, PAC. LEGAL FOUND. [hereinafter PLF Article], https://perma.cc/G-KB. 

 27  U.S.C. § dd(b) (requiring hospitals to accept and treat any individual with an 
emergency medical condition). 

 28 See Complaint for Declaratory and Injunctive Relief, supra note ; PLF Article, supra note . 

 29 Timothy Sandefur, State “Competitor’s Veto” Laws and the Right to Earn a Living: Some Paths to 
Federal Reform,  HARV. J.L. & PUB. POL’Y ,  (). 

 30 Authors’ assessment of state statute information compiled in CAVANAUGH ET AL., supra note 
; Mitchell et al., supra note . 

 31 See, e.g., Help with Certificate of Need (CON) Issues, ADVIS, https://perma.cc/ZA-VNG 
(demonstrating an example of healthcare consulting services available to CON applicants). 

 32 See, e.g., Kent Hoover, Doctors Challenge Virginia’s Certificate-of-Need Requirement, BUS. JS. 
(Jun. , ), https://perma.cc/QEU-. 
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the approval rate in Virginia was %, that of Georgia was %, and that of 
Michigan was %.33 

II. Moving Toward a Post-CON World 
 
A. Post-CON Fears 

CON laws are obscure. Few people seem to know that they exist. And 
fewer still understand what they do or how they work. If the regulations 
are indeed anticompetitive then those who stand to gain from their 
elimination are patients, payors (including taxpayers and insurance 
subscribers), and would-be competitors. As a group, those who stand to 
gain from CON elimination or reform tend to be numerous, diffuse, and 
politically unorganized. Those who stand to lose, on the other hand—
namely, incumbent hospitals—are few in number, concentrated, and 
politically active. They often employ political action committees, have 
large and sophisticated government-affairs teams, and work with 
lobbyists on retainer.34 Public choice economists have long noted that this 
pattern of concentrated benefits and diffused costs can explain the 
persistence of inefficient and inequitable policy.35 

What do hospital associations say to legislators when CON 
elimination or reform is being considered? Having testified more than 
two dozen times on CON laws in state legislatures, the Authors have 
heard many of these arguments.36 Unsurprisingly, the arguments often 
 

 33 Thomas Stratmann & Steven Monaghan, The Effect of Interest Group Pressure on Favorable 
Regulatory Decisions: The Case of Certificate-of-Need Laws  (Aug. , ) (working paper) 
(https://perma.cc/RHV-PN). 

 34 See generally Yangmei Wang, Yuewu Li & Jiao Li, Hospital Lobbying and Performance,  J. 
GOVERNMENTAL & NONPROFIT ACCT.  () (documenting the effectiveness of lobbying for hospitals’ 
earning potential). 

 35 See William C. Mitchell & Michael C. Munger, Economic Models of Interest Groups: An 
Introductory Survey,  AM. J. POL. SCI. ,  (); MANCUR OLSON, THE LOGIC OF COLLECTIVE 

ACTION: PUBLIC GOODS AND THE THEORY OF GROUPS  (). 

 36 The Author, Matthew Mitchell, has testified in the following states: Alaska, Florida, 
Kentucky, Maine, Maryland, Michigan, Mississippi, Missouri, Montana, Nebraska, North Carolina, 
Oregon, South Carolina, Tennessee, Virginia, Washington State, Washington, D.C., West Virginia, and 
West Virginia. Specific testimonies include: () “Maryland’s Certificate of Need Requirements,” before 
the Health and Government Operations Committee (Feb. , ); () “West Virginia’s Certificate of 
Need Requirements,” before the West Virginia Joint Standing Committee on Health (Feb. , ); 
() “Washington, D.C.’s Certificate of Need Requirements,” before the District of Columbia 
Committee on Health (Oct. ); () “Kentucky’s Certificate of Need Requirements,” before the 
Interim Joint Committee on Licensing, Occupations, and Administrative Regulation (June ); () 
“Oregon’s Certificate of Need Requirements,” before the Oregon Committee on Behavioral Health 
and Health Care (Feb. , ); () “Nebraska’s Certificate of Need Law,” before the Nebraska 
Unicameral Legislature Banking, Commerce, and Insurance Committee (Jan. , ); () 
“Washington State’s Psychiatric Care Certificate of Need Requirement,” before the Washington 
Senate Health and Long Term Care Committee (Jan. , ); () “South Carolina’s Certificate of 
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center on the stated rationales for CON laws. In a  op-ed, for 
example, the President and CEO of West Virginia’s Hospital Association 
reminded legislators that “[t]he CON program was created to ensure West 
Virginians have access to high-quality, low-cost care,” and asserted that 
“[t]oday, more than  states use CON to ensure quality care and avoid 
duplication of health care services that would result in higher costs for 
everyone.”37 

Hospital executives and their representatives typically claim that 
CON reform or repeal will cause health care costs and payments to rise. 
In , North Carolina’s hospital association warned, for example, that 
“[r]epealing North Carolina’s CON law will likely raise healthcare costs, 
not lower them.”38 Incumbent providers benefit from more and higher 

 

Need Program: Three Numbers Everyone Should Know about CON Laws,” before the South Carolina 
Certificate of Need Ad Hoc Committee (Apr. , ); () “North Carolina’s Certificate of Need 
Program: Three Numbers Everyone Should Know about CON Laws,” before the North Carolina 
Legislature (Apr. , ); () “Alaska’s Certificate of Need Program: Three Numbers Everyone 
Should Know about CON Laws,” before the Alaska Senate Finance Committee (Mar. , ); () 
“Missouri’s Certificate-of-Need Program: Lessons from Research,” before the Missouri Senate 
Committee on Health and Pensions (Feb. , ); () “West Virginia’s Certificate-of-Need Program: 
Five Numbers Everyone Should Know about CON,” before the West Virginia House of Delegates 
Health and Human Resources Committee (Feb. , ); () “Missouri’s Certificate-of-Need Program: 
Lessons from Research,” before the Missouri House Downsizing State Government Committee (Jan. 
, ); () “South Carolina’s Certificate-of-Need Program: Lessons from Research,” before Senate 
Medical Affairs Committee (May , ); () “Alaska’s Certificate-of-Need Program: Lessons from 
Research,” before the Senate Labor and Commerce Standing Committee of the Alaska State 
Legislature (Apr. , ); () “Maine’s Certificate-of-Need Program: Lessons from Research,” before 
the Maine Joint Committee on Health Coverage, Insurance, and Financial Services (Apr. , ); () 
“Montana’s Certificate-of-Need Program: Lessons from Research,” before the Senate Committee on 
Public Health, Welfare, and Safety (Mar. , ); () “Washington’s Certificate-of-Need Program: 
Lessons from Research,” before the House Health Care and Wellness Committee (Mar. , ); () 
“Michigan’s Certificate-of-Need Program: Lessons from Research,” before the Senate Committee on 
Health Policy and Human Services (Jan. , ); () “Tennessee’s Certificate-of-Need Program: 
Lessons from Research,” before the Certificate-of-Need Working Group (Oct. , ); () “Alaska’s 
CON Law: Lessons from Three Decades of Research,” before the Alaska Senate Health and Social 
Services Committee (Mar. , ); () “CON Law Letter to Senate HELP Committee,” with Anne 
Philpot—written testimony submitted to the Senate Health Education, Labor and Pensions 
Committee (Feb. , ); () “Florida’s CON Law: Lessons from Three Decades of Research,” before 
the Florida House of Representative Health Market Reform Committee (Feb. , ); () “Virginia’s 
Certificate-of-Public-Need Law: A Comparison with Other States,” before the Virginia House of 
Delegates Health, Welfare, and Institutions Committee (Apr. , ); () “Alaska’s Certificate-of-
Need Law,” before the Alaska Senate Labor and Commerce Committee (Feb. , ); () 
“Mississippi’s Certificate-of-Need Law,” before the Mississippi House Public Health and Human 
Services Committee (Sept. , ); () “Do Certificate-of-Need Laws Reduce Spending?” before the 
Florida Health Innovation Subcommittee (Jan. , ). 

 37 Jim Kaufman, Opinion: Repealing Certificate of Need Will Reduce Access to Care and Eliminate 
Jobs for West Virginians, W. VA. PRESS (Jan. , ), https://perma.cc/LHR-VZN. 

 38 N.C. HEALTHCARE ASS’N,  NCHA LEGISLATIVE BRIEF: CERTIFICATE OF NEED  (), 
https://perma.cc/QC-CB. 
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payments. So the fact that providers typically oppose CON deregulation 
or elimination is at least some empirical evidence that the regulations raise 
instead of lower payments.39 

Hospitals also often claim that CON reform or repeal will cause 
hospitals to shutter their doors or to suspend certain services—in 
response to proposed  reforms, for example, Tennessee’s hospital 
association warned that “[c]urrent proposed state legislation to drastically 
change the [CON] law would cause hospital closures, cutbacks in the types 
of services offered at local hospitals, and ultimately result in a reduction 
in the availability of care for many Tennesseans.”40 

The claim that CON elimination will reduce access often rests on an 
additional claim: “cream-skimming.”41 Hospital representatives argue that 
if CON laws are eliminated, new non-hospital providers such as 
ambulatory surgery centers will appear and take away all the hospitals’ 
most profitable lines of care such as elective surgery (skimming the cream 
off the top as it were).42 This will leave hospitals with all the unprofitable 
service categories such as emergency room care. Kentucky’s hospitals 
assert, for example, that “[l]ike  other states and the District of 
Columbia, Kentucky maintains a CON law that PREVENTS CHERRY-
PICKING of certain profitable services by non-hospital health care 
providers.”43 

One interesting thing to note about this claim is that it contradicts 
the original and most enduring rationale for CON: that it is supposed to 
reduce payments, saving payors money.44 But in the cream-skimming 
argument, CON advocates concede that CON creates a local monopoly, 
allowing providers to obtain more and larger payments than they 
otherwise would (why else would hospitals be unable to make money from 
certain “cherry” services in the absence of CON?).45 In their telling, 

 

 39 See, e.g., Jack Walker, Lawmakers Again Weigh Value of Certificates of Need for Hospitals, W. VA. 
PUB. BROAD. (Feb. , , : PM), https://perma.cc/NV-Q (reporting on West Virginia 
hospitals lobbying the legislature in favor of certificates of need); Brian Peters, MHA CEO Report A 
Legislative Year to Remember, MICH. HEALTH & HOSP. ASS’N (Dec. , ), https://perma.cc/TQB-
KDBS (promoting work done by Michigan hospitals to lobby in favor of certificate of need 
requirements). 

 40 Tennessee Hospitals Voice Their Support of Certificate of Need Law, TENN. HOSP. ASS’N (Mar. , 
), https://perma.cc/MSA-SMGR. 

 41 Thomas Stratmann, Markus Bjoerkheim & Christopher Koopman, CON and Ambulataory 
Surgical Centers, CATO INST. (Fall ), https://perma.cc/BCF-DTFD. 

 42 Cf. id. 

 43 Certificate of Need Assures Access to Care, KY. HOSP. ASS’N, https://perma.cc/CFJ-AZ. 

 44 Maureen K. Ohlhausen, Certificate of Need Laws: A Prescription for Higher Costs,  ANTITRUST 
MAG., Fall , at , –. 

 45 See Thomas Stratmann, Markus Bjoerkheim & Chritopher Koopman, The Causal Effect of 
Repealing Certificate-of-Need Laws for Ambulatory Surgical Centers: Does Access to Medical Services 
Increase?  (Geo. Mason Univ. Dep’t of Econ., Working Paper No. -, ), available at 



2025] After CON: Impact of State Healthcare Reforms 639 

 

however, the monopoly is socially beneficial because providers use the 
monopoly profits to provide emergent and charity care to underserved 
communities.46 

Finally, providers have warned that quality will suffer in the absence 
of CON. In a  opinion piece, for example, the CEO of Hospice 
Southern West Virginia asserted that “[i]n the case of hospices, having 
more providers would not necessarily improve access, but it likely would 
reduce the quality of care.”47 

B. Answering the Fears 

One way to evaluate these fears is to observe what happens in CON 
and non-CON states. % of Americans live in a state with no health care 
CON requirements and % live in a state with no or limited CONs that 
only apply to a few categories such as ambulance services.48 Figure  
demonstrates that among CON and non-CON categories there are both 
high- and low-income states, urban and rural states, and coastal and 
landlocked states.49 Using regression analysis, researchers can compare 
outcomes such as cost, access, and quality in CON and non-CON states 
while controlling for other, possibly confounding factors such as income 
and demography. As it turns out, lots of researchers have done this.50 

In a paper published in , Matthew Mitchell reviewed  studies 
that together contained  separate tests assessing the effect of CON on 
outcomes of concern.51 Most of these tests focused on the principal 
objectives of CON laid out in Section I.A above: lower cost, greater access 
(especially for underserved populations), and enhanced quality. 

Figure , which is adapted from that study but adds a few additional 
tests that were published in , summarizes the results.52 Among  

 

https://perma.cc/KTG-ZQH; Sarah Ladd, What to Know About the Certificate of Need Debate in 
Kentucky, KY. LANTERN (Jan. , , : AM), https://perma.cc/XMX-YGC. 

 46 Stratmann et al., supra note . 

 47 Janett Green, Guest Essay: Eliminating Certificate of Need Will Devastate Hospices, DOMINION 

POST (Feb. , , : PM), https://perma.cc/RLY-XEF. 

 48 Authors’ calculations based on Figure , supra, and Census Bureau population estimates. See 
State Population Totals and Components of Change: –, U.S. CENSUS BUREAU (Dec. ), 
https://perma.cc/PTV-NC; State Population Totals: –, U.S. CENSUS BUREAU (Oct. , ), 
https://perma.cc/L-MX. 

 49 See supra Figure . 

 50 See, e.g., Stratmann et al., supra note ; Bailey, infra note ; Mayo & McFarland, infra note 
. 

 51 Matthew D. Mitchell, Certificate-of-Need Laws in Healthcare: A Comprehensive Review of the 
Literature,  S. ECON. J. ,  (). 

 52 See Mitchell, supra note ; Kihwan Bae & James Bailey, Certificate of Need and the Labor 
Market,  S. ECON. J.  (); Vitor Melo, Liam Sigaud, Elijah Neilson & Markus Bjoerkheim, Rural 
Healthcare Access and Supply Constraints: A Causal Analysis,  S. ECON. J.  (); Shishir Shakya & 
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tests with a clear normative implication, % associate the regulation with 
a “bad” outcome such as more spending, less access, or lower quality of 
care.53 Just % of tests associate CON with a desirable outcome.54 The 
evidence is especially lopsided when it comes to spending per service, 
availability of care, and access for underserved populations. Among  
tests assessing the relationship between CON and spending per service, 
% associate the regulation with higher spending while just % associate 
it with lower spending.55 Among  tests assessing the relationship 
between CON and availability of services, % associate the regulation 
with diminished access while just % associate CON with greater access.56 
And among  tests assessing the relationship between CON and 
underserved populations, % associate the regulation with diminished 
care while none associate it with greater care for these groups.57 

If the cream-skimming argument was true, less charity care in non-
CON states would be expected. But that is not the case.58 Moreover, it 
would be expected that cream-skimming ASCs threaten the economic 
viability of hospitals. Again, that is not the case.59 
 

 

Christine Bretschneider-Fries, The Effect of Substance Use Certificate-of-Need Laws on Access to 
Substance Use Disorder Treatment Facilities,  S. ECON. J.  (); Thomas Stratmann, Markus 
Bjoerkheim & Christopher Koopman, The Causal Effect of Repealing Certificate-of-Need Laws for 
Ambulatory Surgical Centers: Does Access to Medical Services Increase?,  S. ECON. J.  (); Alicia 
Plemmons, Darwyyn Deyo & Sarah Drain, The Effect of Certificate-of-Need Laws on Substance Use 
Disorder Care for Vulnerable Populations,  S. ECON. J.  (). Note that although these Southern 
Economic Journal’s Symposium Articles were published in , they were first published in . 

 53 See infra Figure ; Mitchell, supra note , at ; Bae & Bailey, supra note ; Melo et al., supra 
note ; Shakya & Bretschneider-Fries, supra note ; Stratmann et al., supra note ; Plemmons et al., 
supra note . 

 54 See infra Figure ; Mitchell, supra note , at ; Bae & Bailey, supra note ; Melo et al., supra 
note ; Shakya & Bretschneider-Fries, supra note ; Stratmann et al., supra note ; Plemmons et al., 
supra note . 

 55 Mitchell, supra note , at ; Bae & Bailey, supra note ; Melo et al., supra note ; Shakya & 
Bretschneider-Fries, supra note ; Stratmann et al., supra note ; Plemmons et al., supra note . 

 56 Mitchell, supra note , at ; Bae & Bailey, supra note ; Melo et al., supra note ; Shakya & 
Bretschneider-Fries, supra note ; Stratmann et al., supra note ; Plemmons et al., supra note . 

 57 Mitchell, supra note , at ; Bae & Bailey, supra note ; Melo et al., supra note ; Shakya & 
Bretschneider-Fries, supra note ; Stratmann et al., supra note ; Plemmons et al., supra note . 

 58 See Thomas Stratmann & Jacob W. Russ, Do Certificate-of-Need Laws Increase Indigent Care?  
(Geo. Mason Univ. Mercatus Ctr., Working Paper No. -, ), https://perma.cc/YEY-TEGC. 

 59 See Stratmann et al., supra note , at  (suggesting that repealing entry restrictions may help 
rural hospitals survive). 
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Figure 3: Summary of Tests with an Obvious Normative Implication60 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Figure 4: Tests Assessing Outcomes After Repeal of Reform61 
 
 
 
 
 
 
 

 
 

 
 
 
 
 
 
 

 
 
 

 

 

 60 See Mitchell, supra note . 

 61 Authors’ calculations based on review of the literature. See Mitchell, supra note , at ; see 
also Christopher J. Conover & Frank A. Sloan, Does Removing Certificate-of-Need Regulations Lead to a 
Surge in Health Care Spending?,  J. HEALTH POL., POL’Y & L. ,  (); infra notes –. 
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The following is a summary of each of these papers: 
 
* Christopher Conover and Frank Sloan “found no evidence of a surge 

in acquisition . . . or in costs following removal of CON.”62 
 
* Jamie Robinson et al. () looked at what happened when 

Pennsylvania eliminated its CON program in late , comparing it to 
New Jersey, which retained its program.63 They found that in the three 
years following the elimination of CON, the number of open-heart 
surgery programs increased %.64 The total volume of coronary artery 
bypass graft (“CABG”) surgeries and the mortality rate were both 
unchanged following repeal.65 

 
* Conover and Sloan () found the elimination of CON had 

approximately zero effect on all expenditures.66 
 
* Researchers in two related studies analyzed a  New Jersey 

reform that relaxed CON requirements for coronary angiography and 
found that, following the reform, the number of angiography facilities 
doubled and a large black-white disparity in the procedure disappeared—
a trend not observed in neighboring states.67 

 
* Vivian Ho, Meei-Hsiang Ku-Goto, and James Jollis () compared 

states that eliminated CON with those that retained it, focusing on CABG 
and percutaneous coronary interventions (“PCI”).68 Following repeal, they 
found that the number of hospitals performing CABG and PCI went up, 
statewide procedure volume for both procedures was unchanged, average 

 

 62 Conover & Sloan, supra note , at . 

 63 Jamie L. Robinson, David B. Nash, Elizabeth Moxey & John P. O’Connor, Certificate of Need 
and the Quality of Cardiac Surgery,  AM. J. MED. QUALITY , – (). 

 64 Id. at –. 

 65 Id. at –. 

 66 CHRISTOPHER J. CONOVER & FRANK A. SLOAN, EVALUATION OF CERTIFICATE OF NEED IN 

MICHIGAN – VOLUME II: TECHNICAL APPENDICES – () (finding that the average real hospital 
spending did not significantly increase after the studied states lifted CON), https://perma.cc/DJ-
MNZL. 

 67 Joel C. Cantor, Derek DeLia, Amy Tiedemann, Ava Stanley & Karl Kronebusch, Reducing 
Racial Disparities in Coronary Angiography,  HEALTH AFFS. , – (); Derek DeLia, Joel C. 
Cantor, Amy Tiedemann & Cecilia S. Huang, Effects of Regulation and Competition on Health Care 
Disparities: The Case of Cardiac Angiography in New Jersey,  J. HEALTH POL., POL’Y & L. ,  (). 

 68 Vivian Ho, Meei-Hsiang Ku-Goto & James G. Jollis, Certificate of Need (CON) for Cardiac Care: 
Controversy Over the Contributions of CON,  HEALTH SERVS. RSCH. ,  (). 
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hospital volume for both procedures declined, and CABG mortality 
declined for a time after repeal.69 

 
* Jonathan Kolstad examined Pennsylvania’s  repeal, again 

focusing on CABG.70 He found that the number of CABG facilities 
increased % and that surgeries were more likely to be performed by 
high-quality surgeons following repeal.71 

 
* David Cutler, Robert Huckman, and Jonathan Kolstad also 

examined Pennsylvania’s repeal.72 Following repeal, they found that travel 
distances to CABG fell about nine percent, there were no statistically 
significant effects on total volume of care, there were mixed results on 
scale with fewer surgeries performed by high-volume hospitals but more 
performed by high-volume surgeons, there was a shift from standard 
quality to high quality surgeons, and incumbent hospital margins initially 
fell following repeal but that these hospitals had regained profitability by 
 and “were, in fact, the most profitable hospitals by the end of the 
observation period.”73 

 
* Gerald Granderson observed  urban Midwest hospitals from 

 to  and found that CON repeal resulted in greater hospital 
efficiency.74 

 
* Ho and Ku-Goto found that in those states that removed CON, the 

cost of CABG declined while the cost of PCI did not.75 In Ohio, 
reimbursements for the procedure fell .% following repeal, while in 
Pennsylvania, they fell .% following repeal.76 

 
* Suhui Li and Avi Dor focused on Pennsylvania’s repeal and 

documented that, following repeal, there was a substantial increase in the 

 

 69 Id. 

 70 Jonathan Thompson Kolstad, Essays on Information, Competition and Quality in Health 
Care Provider Markets ,  () (Ph.D. dissertation, Harvard University) (ProQuest) (reporting an 
increase of Pennsylvania hospitals proving CABG service from  to  between  and ). 

 71 Id. 

 72 David M. Cutler, Robert S. Huckman & Jonathan T. Kolstad, Input Constraints and the 
Efficiency of Entry: Lessons from Cardiac Surgery,  AM. ECON. J.: ECON. POL’Y ,  (). 

 73 Id. at –, . 

 74 Gerald Granderson, The Impacts of Hospital Alliance Membership, Alliance Size, and Repealing 
Certificate of Need Regulation, on the Cost Efficiency of Non-Profit Hospitals,  MANAGERIAL & DECISION 

ECON. ,  (). 

 75 Vivian Ho & Meei-Hsiang Ku-Goto, State Deregulation and Medicare Costs for Acute Cardiac 
Care,  MED. CARE RSCH. & REV. ,  (). 

 76 Id. at . 
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number of hospitals performing cardiac revascularization procedures.77 
They also found an overall downward trend in CABG and an overall 
upward trend in PCI; a volume shift from incumbents to entrants, 
especially among the low-severity patients; and that entry tended to sort 
high-severity patients into the more invasive CABG procedure and low-
severity patients into the less invasive PCI, which they interpret as 
improving quality.78 

 
* James Bailey found that average hospital charges were about .% 

lower five years after repeal.79 
 
* Susan Averett, Sabrina Terrizzi, and Yang Wang focused on hip and 

knee replacements in Pennsylvania.80 They found that, following CON 
repeal, there was no change in total charges, an increase in the length of 
stay, no change in hospital acquired infections, and a decrease in 
mortality.81 

 
* James Bailey found that states that eliminated CON had % lower 

real per capita health care spending five years after repeal.82 
 
* Vitor Melo, Liam Sigaud, Elijah Neilson, and Marus Bjoerkheim 

looked at repeal in five states, finding a substantial increase in hospitals 
in both rural and urban areas following repeal.83 They also found that 
hospitals tended to be smaller and that the total bed count was lower 
following repeal (this Article codes this as an outcome that worsened in 
Figure  above).84 The latter result is interesting given that several other 
studies find that CON states typically have fewer beds relative to non-
CON states.85 

 

 77 Suhui Li & Avi Dor, How Do Hospitals Respond to Market Entry? Evidence from a Deregulated 
Market for Cardiac Revascularization,  HEALTH ECON. ,  (). 

 78 Id. 

 79 James Bailey, Can Health Spending Be Reined in Through Supply Constraints? An Evaluation 
of Certificate-of-Need Laws, – (July ) (working paper) (https://perma.cc/NU-AMAB). 

 80 Susan L. Averett, Sabrina Terrizzi & Yang Wang, Taking the CON Out of Pennsylvania: Did 
Hip/Knee Replacement Patients Benefit? A Retrospective Analysis,  HEALTH POL’Y & TECH. ,  
(). 

 81 Id. at . 

 82 James Bailey, Can Health Spending Be Reined in Through Supply Restraints? An Evaluation of 
Certificate-of-Need Laws,  J. PUB. HEALTH ,  (). 

 83 Melo et al., supra note , at –. 

 84 Id. 

 85 Stratmann & Russ, supra note , at ; John W. Mayo & Deborah A. McFarland, Regulation, 
Market Structure, and Hospital Costs,  S. ECON. J. ,  (); Keith B. Anderson, Regulation, 
Market Structure, and Hospital Costs: Comment,  S. ECON. J. ,  (); Traci L. Eichmann & 
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* Thomas Stratmann, Markus Bjoerkheim, and Christopher 
Koopman looked at states that eliminated the CON requirement for ASCs 
finding a –% increase in statewide ASCs and a –% increase in 
rural ASCs following repeal.86 They found that a continuous increase in 
ASCs per capita leveled off about ten years after repeal: “Contrary to the 
‘cream-skimming’ hypothesis, [we found] no evidence that CON repeal is 
associated with hospital closures in rural areas. Rather, some regression 
models show that repeal is associated with fewer medical service 
reductions.”87 

In summary, there is little evidence that outcomes worsen following 
repeal or reform of certificate of need laws. At worst, some outcomes such 
as expenditures are unchanged. At best, patients can expect to gain greater 
access to lower cost and higher quality care. To better appreciate these 
results, we now turn to a specific high-profile reform. 

III. Examining Florida’s CON Reforms 

In June , Florida Governor Ron DeSantis signed into law a bill 
that eliminated portions of that state’s CON requirements for health care 
services.88 It was implemented as a phase-in over two periods. The first 
period began in July  and exempted general hospitals (including acute 
care facilities, long-term care facilities, and rural hospitals) and providers 
of tertiary services (including but not limited to open-heart surgery, organ 
transplantation, and comprehensive rehabilitation) from the CON 
requirement.89 The second period began in July  and exempted Class 
II hospitals (including children’s and women’s hospitals), Class III 
hospitals (including specialty medical, rehabilitation, and psychiatric and 
substance abuse hospitals), and Class IV hospitals (specialty hospitals 
restricted to offering intensive residential treatment services for 
children).90 Though it was a significant reform in a large state, it was not 
comprehensive. Nursing homes, hospice care facilities, swing beds, 

 

Rexford E. Santerre, Do Hospital Chief Executive Officers Extract Rents from Certificate of Need Laws?, J. 
HEALTH CARE FIN., Summer , at , . 

 86 Stratmann et al., supra note , at . 

 87 Id. at abstract. 

 88 Gary Scott Davis, Adam J. Rogers & Carole M. Becker, Florida Repeals Significant Portions of 
Certificate of Need Law, NAT’L L. REV. (July , ), https://perma.cc/DB-JCZ. 

 89 See HEALTH POL’Y COMM., FLA. SENATE, COMMITTEE PUBLICATIONS:  BILL SUMMARIES, 
CS/HB – HOSPITAL LICENSURE, https://perma.cc/NCH-LF. 

 90 See id. 
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intermediate care facilities for the developmentally disabled, and 
ambulance services would still be subject to the CON process.91 

This was not the first time that Florida had liberalized its CON 
requirements for health care service providers. In , the state had 
eliminated the CON requirements for home health agencies.92 In the ten 
years that followed, the number of home health agencies doubled.93 The 
expectation was that in the wake of the reforms to hospital CON 
requirements—particularly beginning in  since that first period of 
phase-in included the most broad and general types of facilities—the state 
would experience similarly substantial new investment in hospital 
facilities.94 

News reports since  illustrate the overall trend. In the four years 
prior to the  reform, the estimated dollar value of new hospital 
construction projects was $ billion.95 In the four years after, it was $. 
billion.96 Furthermore, the announcement of new planned hospitals also 
increased. State data indicates that from  to  companies 
announced plans to build at least sixty-five hospitals in Florida.97 By 
contrast, only twenty hospitals were approved between  and .98 
Some of the new construction included expansions of existing facilities.99 
Other projects relocated services to a “better” location within a certain 
geographic area.100 

In many cases, project leaders say that the endeavor would have been 
impossible under the prior legal regime with its lengthy review process 
and the possibility of costly legal challenges posed by existing operators 
opposed to new competition.101 Jose Milton Memorial Hospital in Doral, 
in the large urban county of Miami-Dade, illustrates the point. Although 
the state’s Agency for Health Care Administration had approved the 
application to start construction on the hospital prior to , competitor 

 

 91 Charmaine Mech & Hedy Silver Rubinger, No Need for Certificate of Need: Florida Eliminates 
Certificate of Need Review for Specialty Hospitals, JD SUPRA (June , ), https://perma.cc/NZE-
KFY. 

 92 Mike Brassfield, Building Boom, FLA. TREND (Apr. , ), https://perma.cc/JMR-RL. 

 93 Id. 

 94 Cf. id. 

 95 Id. 

 96 Id. 

 97 Id. 

 98 Phil Galewitz, Lauren Sausser & Daniel Chang, How a  Florida Law Catalyzed a Hospital-
Building Boom, KFF HEALTH NEWS (Apr. , ), https://perma.cc/UNX-CR. 

 99 See Mech & Rubinger, supra note . 

 100 See id. 

 101 Rebecca San Juan, After Legal War, Jackson Health’s Doral Hospital to Be Done in , MIA. 
TODAY (July , ), https://perma.cc/A-MXJ. 
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hospital owners challenged the CON application.102 According to the CEO 
of the proposed hospital’s parent company, Jackson Health System: “The 
way the certificate of need worked is that you can have the competitor sue 
you . . . . It cost millions of dollars to Jackson over the last several years to 
fight the ACHA ruling. Those were the court battles going on. 
Deregulation ceases all of that litigation.”103 

Figure  below shows the total number of ambulatory surgery centers 
in Florida from  through the third quarter of  (the latest period 
for which the Authors have ASC data). The pre-reform, phase-in, and post-
reform periods are each illustrated with a different color and pattern. 
Immediately prior to reform, according to Centers for Medicare and 
Medicaid Services, there were  ASCs operating in Florida.104 Following 
the first phase of reform—which exempted ASCs with one or two 
operating rooms from CON—there were  ASCs. By the end of , 
the number had grown to .105 

According to the cream-skimming hypothesis, new surgery centers 
tend to specialize in the profitable services, taking these patients away 
from hospitals and threatening the financial viability of hospitals. To 
evaluate this claim, consider Figure  below, which shows the total 
number of hospitals operating in Florida from  through the third 
quarter of . Prior to CON reform, there were  hospitals operating 
in the state. After the end of the first phase-in, there were . After a drop 
in , the number is back up to . Put differently, the number of 
hospitals in the state grew by % in the five years before reform but by % 
in the five years after reform. While new ASCs may compete with and pose 
a threat to particular hospitals, they seem not to have adversely affected 
the total number of hospitals in the state. 

Figure 5: Total Number of Ambulatory Surgery Centers in Florida106 

 
 
 
 
 
 

 

 102 Id. 

 103 Id. (internal quotation marks omitted). 

 104 Authors’ compilation of data found in Provider of Services File – Hospital & Non-Hospital 
Facilities, CTRS. FOR MEDICARE & MEDICAID SERVS., https://perma.cc/RA-ZGXW [hereinafter CMS 
Service Providers Dataset]. Select “View Data,” then filter the national dataset to show ambulatory 
surgery centers in Florida in the relevant quarter and click “Export” to download dataset. 

 105 Id. 

 106 Id. 
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Figure 6: Total Number of Hospitals in Florida107 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 

 
But this only tells part of the story. Since Florida initiated CON 

reform, the state has grown by nearly two million residents.108 To get a 
better sense of whether the state’s health care services have kept pace with 
the number of people, consider Figure  below. As with the previous 
figures, it shows the number of services in three periods: pre-reform, 
phase-in, and post-reform. In this case, however, the number of surgery 
centers is normalized per , people. For context, it also shows the 
average number of ASCs per , people in states with four or more 
CONs and in states with three or fewer CONs. Note, first, that in the 
average state with three or fewer CON requirements, there are 
significantly more ASCs per , people as compared to the average 
state with four or more CONs. Compared with the average highly 
regulated CON state, there are about % more ASCs per , people 
in the average limited CON state. 

Next, note that Florida seems to be an outlier insofar as it has a high 
number of ASCs per ,—with more ASCs than even the average 
limited CON states. This almost certainly has to do with the large number 
of retirees in the state in need of ambulatory care. 

Finally, note that Florida’s reforms seem to have had little effect on 
the number ASCs per , people. At best, the reforms allowed the 
number of ASCs to keep pace with the growing population. It is possible, 
for example, that in the absence of CON reform, the state would have 

 

 107 Id. 

 108 See QuickFacts: Florida, U.S. CENSUS BUREAU, https://perma.cc/FT-FKM. Compare the 
 population estimate with the  census population. 



2025] After CON: Impact of State Healthcare Reforms 649 

 

experienced a severe shortage of ASCs. At worst, however, the reforms did 
little to affect the supply of ASC services. 

Figure 7: Ambulatory Surgery Centers Per 100,000 People109 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
Next, consider the number of hospitals per , people. This is 

shown in Figure  below. Here again the typical limited or no-CON state 
has significantly more hospitals per capita as compared with the typical 
state with four or more CONs. On average, limited CON states have about 
% more hospitals per , people as compared with the average 
state with four or more CON requirements. As with the number of ASCs, 
however, Florida’s reforms seem to have had little effect on the number of 
hospitals per person. While Figure  offers little support for the cream-
skimming argument, it also offers little support for the claim that CON 
leads to a flood of new services. At best, it seems that the reform has 
allowed the number of services to keep pace with the state’s burgeoning 
population. 

 
 

 

 109 Authors’ calculations based on CMS Service Providers Dataset, supra note  (providing 
dataset for ASCs in Florida); see also QuickFacts: Florida, supra note  (providing datasets for Florida 
population). 
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Figure 8: Hospitals Per 100,000 People110 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
Another way to access health care capacity is to look at bed counts. 

Consider data on the total number of hospital beds collected by the 
Florida Department of Health. In the four years before CON reform, the 
number of hospital beds grew by roughly %; in the four years since CON 
reform, the number of hospital beds grew by .%.111 

If we take population growth into account, the increase in hospital 
beds since CON reform is even more pronounced: The number of hospital 
beds per , people declined -.% in the four years before reform 
but grew by .% in the four years after CON reform.112 Thus, while CON 
reform has not significantly increased the number of hospitals per capita, 
it has permitted access to more bed capacity. 

The distribution of new hospital beds has not been uniform. Most of 
the new beds were added in urban counties, but that isn’t surprising given 

 

 110 Authors’ calculations based on CMS Service Providers Dataset, supra note  (providing 
dataset for ASCs in Florida); see also QuickFacts: Florida, supra note  (providing datasets for Florida 
population). 

 111 See Community Health Assessment Resource Toolkit, FLA. HEALTH CHARTS, 
https://perma.cc/QNA-SGR. Search “Hospital Beds” in search bar, then follow “Hospital Beds” link 
and select “View  Year Report” to download dataset. 

 112 Id.; see also QuickFacts: Florida, supra note  (providing annual estimates of resident 
population in the United States from  to ). 
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that is where most of the population growth in the state is occurring.113 
But access to hospital beds in rural areas has grown after the repeal of 
CON. Health department data show that of the state’s thirty-two counties 
considered rural by the definition in Florida statutes (for context, Florida 
has sixty-seven counties), three of them had percentage point growth in 
the number of hospital beds substantially higher than the state average: 
Flagler (a % increase) and Columbia (a % increase).114 

Two small rural counties (Union and Columbia, both of which sit 
about halfway between Jacksonville and Tallahassee) adjoin each other, 
presumably putting the new hospital beds in Columbia within a closer 
driving distance to both county residents.115 

What about other types of services? Especially those that cater to 
vulnerable or underserved populations? Consider Figures  through  
below. Each focuses on a particular type of care: neonatal ICUs, rural 
dedicated ERs, Medicare or Medicaid-participating service providers, and 
alcohol and drug use services. In each case, the same pattern holds: 
Compared with states that have four or more CONs, those with three or 
fewer CON requirements tend to have significantly more services per 
, people. On a per capita basis, these limited and no-CON states 
have % more neonatal ICU units, % more rural dedicated ERs, % 
more Medicare or Medicaid-participating service providers, and % more 
drug and alcohol use services.116 In each case, however, Florida’s CON 
reform seems to have had little effect on the number of services per 
, people. Here again, Florida’s reforms may have allowed the 
number of services to keep pace with the population, but not much else. 

 
 
 
 
 
 
 

 

 113 See Community Health Assessment Resource Toolkit, supra note ; Kristie Wilder & Paul 
Mackun, Sunshine State Home to Metro Areas Among Top  U.S. Population Gainers From  to , 
U.S. CENSUS BUREAU (Mar. , ), https://perma.cc/EUA-ZHVS (highlighting Florida’s rapid 
metro area growth). 

 114 See Community Health Assessment Resource Toolkit, supra note  (Flager went from  to ; 
Columbia from  to .). 

 115 See supra Figure . 

 116 See infra Figures –. 
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Figure 9: Neonatal ICUs Per 100,000 People117 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure : Rural Dedicated Emergency Rooms Per , Rural 
People118 

  

 

 

 

 

 

 

 
 117 Authors’ calculations based on CMS Service Providers Dataset, supra note  (providing 
dataset for ASCs in Florida); see also QuickFacts: Florida, supra note  (providing datasets for Florida 
population). 
 118  Authors’ calculations based on CMS Service Providers Dataset, supra note  (providing 
dataset for ASCs in Florida); see also QuickFacts: Florida, supra note  (providing datasets for Florida 
population). 
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Figure 11: Medicare or Medicaid-Participating Services Per 100,000 
People119 

 

 

 

 

 

 

 

Figure 12: Alcohol and Drug Use Services Per 100,000 People120 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

How should we interpret these results? In the wake of Florida’s CON 
reforms, the state added more hospitals, more ASCs, and more beds. As 
the state’s population grew however, there was little change in the number 
of service providers per person (though beds per person did increase). It is 
possible, of course, that a state’s population is endogenous to its supply of 

 

 119 Authors’ calculations based on CMS Service Providers Dataset, supra note  (providing 
dataset for ASCs in Florida); see also QuickFacts: Florida, supra note  (providing datasets for Florida 
population). 
 120 Authors’ calculations based on CMS Service Providers Dataset, supra note  (providing 
dataset for ASCs in Florida); see also QuickFacts: Florida, supra note  (providing datasets for Florida 
population). 
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health care services. That is, people—especially those expecting to use 
health services in the coming years—may be more inclined to move to 
states that have abundant services. 

At the same time, we also see more evidence that states with limited 
or no CON regulation tend to have significantly more services per 
person.121 This is true of hospitals, ASCs, neonatal ICUs, rural dedicated 
ERs, Medicare or Medicaid-participating providers, and alcohol and drug 
use providers. In many of those states with limited or no CON regulation, 
the rules were abandoned years or even decades ago.122 Health care 
services, like all services, are more elastically supplied in the long run than 
in the short run. So the modest changes in Florida may simply reflect the 
fact that it takes time for supply to adjust. All of this suggests that both 
CON advocates and CON reformers expected too much from the reforms. 
The sky did not fall. Nor was there an avalanche of new services. 

Conclusion 

Certificate of need laws restrain the supply of new and expanded 
health care services in about two thirds of states. Those who support this 
regulation—typically large, incumbent hospitals—often have dire 
warnings for policy makers contemplating reform. In the absence of CON, 
they say, hospitals will shutter their doors, costs will skyrocket, and the 
quality of care will suffer. Sixteen papers and forty-one empirical tests 
have looked at what happens in states that eliminate or pare back their 
CON programs. None of these assessments support the dire warnings of 
CON advocates. There is no evidence that outcomes worsen following 
repeal or reform of CON laws. 

At worst, some outcomes such as expenditures are unchanged. At 
best, however, patients can expect to gain greater access to care—with 
more open-heart surgery programs, more angiography services for African 
Americans, more and closer CABGs, more hospitals performing cardiac 
revascularization, more rural and urban hospitals, and more rural and 
statewide ASCs. They can expect to gain this greater access without any 
significant loss of quality. In fact, they can expect to see lower mortality 
rates for CABG, more volume for higher quality surgeons, better sorting 
of high-severity cases into more invasive treatments, and lower mortality 
following hip and knee replacement. Finally, payors can expect greater 
hospital efficiency, lower reimbursements for CABG, lower average 
hospital charges, and lower per capita health expenditures. 

 

 121 See supra Figures -. 

 122 Matthew D. Mitchell & Christopher Koopman,  Years of Certificate-of-Need Laws Across 
America, MERCATUS CTR.: DATA VISUALIZATIONS (Sept. , ), https://perma.cc/DB-JK (To view 
CON requirements throughout the years in the U.S. (, , , , , and “Present”), 
download the pdf maps.). 
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A closer look at one particularly high-profile reform offers cautious 
support for this conclusion. When Florida pared back its CON program 
following  reforms, the number of hospitals and ambulatory surgery 
centers grew. The state’s population, however, also expanded markedly 
during this period. So the number of service providers per person did not 
change much. At the same time, those states with either no or quite 
limited CON programs tend to have significantly more services per 
person than those states with extensive CON programs. Many of those 
states with no or limited CON regimes reformed decades ago and it may 
have taken them years to build up their supply of services. For better or 
worse, no one should expect a CON reforming state to suddenly 
experience and avalanche of services. 

 
 


